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APPELLATE COURTS—A SUGGESTION. 





Wheresoever there has been any demand 
for any change in the appellate systems 
prevailing in this country, the demand has 
been based upon the claim of delay, in dis- 
position of appeals, working injustice. The 
people of no state have ever been asked to 
increase the number of judges upon any 
theory, that the highest court therein ought 
to have its attention occupied chiefly with 
what lawyers regard as the more serious 
and important questions of law, but be- 
cause the judges thereof were so deluged 
that 
wrought injustice. 

When this need has been brought home 
to the people, lawyers have elaborated plans 
for different kinds of appellate courts, 
classifying causes and questions and appor- 
tioning jurisdiction, while the prime thing 
the people were caring about was the giv- 
ing of more judges to dispose promptly of 
the work the fewer, under the old system, 


with business, delay in decision 


were unable to perform. 

These plans generally provided for ap- 
pellate courts under the ultimate control of 
the older and higher tribunal, and the re- 
ports in whatsoever state they have been 
tried abound in evidence, that much labor, 
expense and time have been consumed in 
the disposition of questions arising purely 
out of the new system in vogue. These 
questions relate to jurisdiction of the new 
tribunals, and, to preserve harmony in deci- 
sion, they carry causes for retrial in the 
courts of very last resort. 

We may conceive, that it could be argued 
that, where the newer and lower tribunals 
are composed of smaller benches, less seri- 





ous questions could be disposed of by them 
and: time be saved to the larger bench. 
Also we think it might be urged that these 
lower courts could be so placed in districts 
as to make them more convenient. But 
after all, it would have to be conceded;that 
these are advantages, which experience has 
shown have their offset in the circumstances 
we have above indicated. 

But there is another evil besides those 
we have mentioned, and that is that this 
system of lesser appellate courts is the 
most prolific source of opinion writing, 
which exists in this country. We instanced 
in 69 Cent. L. J. 217, how this pertained 
to what seemed to us the impracticable or- 
ganization of the federal circuit courts of 
appeals. But the merely personal, and not 
strictly judicial, attitude is but more ac- 
centuated in benches in those courts than 
in subordinate appellate courts in the states. 

Whenever an appellate court is unable to 
lay down a precedent for its own guidance 
and to which the people, who gave it a 
commission to act, may conform themselves 
in their conduct and contracts, it is but an 
expedient for arbitrating disputes between 
two or more litigants. It lays down no 
rules by which anybody, even itself, is 
bound, and its decisions are like those of 
the Roman thumb for contests in the 
arena. 

Therefore, for every case one of these 
tribunals disposes of, its subordinate posi- 
tion makes its reasons for its conclSion 
the more demandable and the less import- 
ant. If it could speak with the authority of 
precedent, it would be derogating from its 
own dignity to be restating, in frequency, 
its reasons for its holdings. 

Let us suppose there are two or more of 
these lower appellate tribunals in-a state. 
If each can establish no precedent for it- 
self, it certainly can not do this for an- 
other. Then, if questions arise again and 
again, repetitions proceed in a kind of 
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arithmetical ratio, each judge, prone to 
opinion writing, is spurred to a sense of 
duty to rescue his particular view from the 
maelstrom of language in which it has been 
ingulfed. 

Wherefore, as delay is the only substan- 
tial reason for any change in the appellate 
system in any state, the practical question 
to ask is how may this be best accomplish- 
ed? Is there any better way of doing this 
than by the creation of assistant courts, 
burdened with such defects and disadvan- 
tages as we have indicated? 

To our mind a committee appointed by 
the Missouri State Bar Association, which 
has been considering the appellate system 
of that state, has formulated a plan, which 
will answer the objections we have urged 
against, and give every benefit claimed for, 
the intermediate or subsidiary appellate 
court system. This plan is to have, for that 
state, the same number of judges now con- 
stituting its entire appellate system made 
justices of one supreme court, sixteen in 
number, with authority to hear causes in 


division, Each division is to be composed 


of three justices, with the chief justice not 
sitting in either. These divisions are to sit, 
respectively in districts, and the only test 
of jurisdiction, in an appealable cause, is 
the venue in the court appealed from. The 
chief justice and the five presiding justices 
in divisions are to constitute a central divi- 
sion, which is to be a kind of court en banc, 
and by authority, given to this central di- 
vision, conflict in decision in division is to 
be eliminated. 

Further details need not be here given. 
The proposition seems simple, and were it 
possessed of some complication, it would yet 
seem that a court, given authority to make 
and perfect rules for its own guidance, in 
the achieving of practical results, ouzht to 
be able to do this, or its judges confess 
themselves unfit for the places they hold. 


If it were a practical body, would its 
members be called on to discuss such ques- 
tions as whether the court has jurisdiction 
to decide a particular appeal? Or what to 
do with a case when a conclusion has been 
reached? Or to repeat its reasoning when 
a particular principle has once been de- 
cided? Or to do‘any of the many things 
subordinate appellate courts or the mem- 
bers thereof feel themselves bound to do, 
over and again, because they speak conclu- 
sively about nothing? The speech of au- 
thority has been called laconic, and some- 
thing laconic, in the way of judicial opin- 
ions, is getting to be a very sore need in 
this country. 
brethren out- 
side of Missouri, it may be well to 


say that in that state there are two divi- 


For the benefit of our 


sions of its supreme court, which also sits 
en banc in cases transferred from either 
division, and there are three courts of ap- 
peals, with a defined part of the jurisdic- 
tion formerly resting in the supreme court. 
It is perceived, therefore, that Missouri 
has tried both systems. If its bar should 
recommend the adoption of the commit- 
tee’s plan, it might not be unfairly assumed 
that they speak as those who have learned 
a lesson from experience. 

We have heard of some objection to 
this plan, upon the ground that the arrange- 
ment offers opportunity for political ma- 
nipulation, but that such a plan would fail 
to produce a court competent, if honestly 
managed, to produce what it would be in- 
tended to accomplish, seems not to be de- 
nied. 

It is impossible to answer any objector of 
this kind satisfactorily. His reflections are 
of the chameleon kind—colored by an in- 
terior ray which defies the force of external 
facts. If the highest court in a state can- 
not be vested with some measure of discre- 
tion, you put it in a strait-jacket, detracting 
from its dignity and fettering its useful- 
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NOTES OF IMPORTANT DECISIONS. 
e 

STATUTE OF FRAUDS—CONTRACT FOR 
WORK AND LABOR, OR OF SALE.—The 
Michigan Supreme Court follows the liberal 
rule in avoidance of the statute of frauds to 
denominate a contract to supply a specific 
article to be manufactured that is unsuited 
for general trade, a contract for work and 
labor, and not a contract of sale. Bauscher 
Bros., Ltd., v. Giles Estate, 125 S. W. 420. 

This is, according to the decided weight of 
authority, the prime test seeming to be that 
but for the contract a particular manufacture 
would not be made, coupled with the fact that 
being made it is unsuited for the general trade. 

Thus the agreement in this case was one for 
the manufacture of certain dishes with the 
monogram of a proposed purchaser thereon, 
which being manufactured are to be sold to 
him and devoted to his special use. 

There is some refinement in applying the rule 
of work and labor, which is shown by the fol- 
lowing from the elaborate opinion in the case: 

“The interpretation of the statutory words 
‘contract for the sale of goods,’ etc., has led 
to the adoption of various rules in different 
jurisdictions whereby to distinguish contracts 
for sale from contracts for manufacture. By 
what may be termed the Massachusetts rule 
an agreement by one to construct an article, 
especially for or according to the plans of an- 
other, whether at an agreed price or not, al- 
though the transaction is to result in a sale 
of the article, is a contract for work and la- 
bor, and not within the statute. The pre 
vailing view throughout the United States 
accords substantially with the Massachusetts 
rule. According to what may be termed the 
New York rule, where the substance of the 
contract is work and labor to be done in con- 
verting raw materials into a new and total- 
ly different article, although the transaction 
is to result in a sale, the contract is not with- 
in the statute, but if at the time of the agree- 
ment the article sold substantially exists in 
its ultimate form, or is to be procured in sub- 
stantially its ultimate form from others, even 
though acts remain to be done in finishing it, 
the agreement is a contract for sale, and 
within the statute. Certain states have con- 
strued the statute by reference to the Eng- 
lish cases, or by adopting portions of the 








Massachusetts or New York rules, without 
adhering exclusively to either. Among such 
states are Alabama, Minnesota, New Jer- 
sey, Oregon, and Wisconsin. Some jurisdic 
tions adopt the rule that, where the contract 
primarily contemplates work and labor to be 
done upon the goods to be sold, so as to make 
work and labor the essential consideration, 
the contract is not within the statute. Of 
these states are Missouri, New Hampshire, 
South Carolina, Washington and Wyoming. 20 
Cyc. 241 et seq., and cases cited.” 

This is a very instructive case, reviewing the 
authorities quite thoroughly. es 





COVENANT OF WARRANTY—EXPENSE 
OF SUCCESSFUL DEFENSE BY GRANTEE 
AGAINST LEGAL TITLE FOR EQUITABLE 
REASONS UNENFORCEABLE.—The case of 
Smith v. Keeley, 125 N. W. 669, decided by 
Supreme Court of Iowa, points out a distine- 
tion in the liability of a warranty of title for 
reasonable expense incurred by grantee in 
successfully defending against the assertion 
of a paramount title hostile t> that purported 
to be conveyed. 

After premising that it is well settled that 
if the asserted hostile title is that of a legal 
title, and it is shown not to exist, no recovery 
can be had for expense in defeating same, the 
opinion then says: “On the other hand, it is 
well settled that if the hostile title asserted 
is a legal title in fact outstanding, but for 
equitable reasons not enforceable against the 
guarantee, he may maintain an action in equity 
to quiet the title as against such hostile claim, 
or, when it is asserted against him, interpose 
an equitable defense thereto, and although he 
is successful'in thus defeating the outstanding 
legal title, he is nevertheless entitled to re 
cover against his grantor the reasonable ex- 
pense involved in quieting his title, or making 
his equitable defense to the hostile title.” For 
each proposition there is citation of authority. 
For the latter, outside of Iowa, see cases of 
Lane v. Fury, 31 Oh. St. 574; Pineland Mfg. 
Co. v. Guardian Trust Co. (Mo. App.), 122 8. 
W. 1133, 2 Sutherland on Damages (2d Ed.), 
sec. 619. . 

The distinction involved in the two princi- 
ples is but a recognition of what is a market- 
able title in specific performance suits under 
our recording acts. 

Certainly a vendor ought not to be responst- 


_ble for any unwarrantable assertion of what 


the record excludes, and, on the other hand, 
if the record admits of the intervention of a 
hostile legal title, dependent, we may say, on 
some fact aliunde the record, for example, 
vesting by descent or statutory rule in admin- 
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istration of a decedent’s estate, there is a 
prima facie breach of the warranty, which the 
convenantor should make good. 

There is nothing decided about the duty of 
the grantee to notify grantor if suit is brought 
against him, as this was done in the principal 
case. It seems to be considered, however, that 
he ought to be notified, thou~h we do not be- 
lieve this is required as to the bringing of.a 
suit to quiet title. 





CARRIER—CONFISCATORY RATES AND 
CONCLUSION OF STATE COURT IN RE 
SPECT THBREOF.—The case of ‘Northern 
Pac. R. Co. v. North Dakota, 30 Sup. Ct. 423, 
shows an affirmance of the trial and supreme 
courts of a state adverse to the claim cf a 
-railroad that maximum rates were confiscatory. 
The following from the opinion by Mr. Justice 
Holmes shows a deferential consideration of a 
finding upon facts by the state court that de- 
serves to be remembered as an exemplary in- 
gredient of the comity to be cultivated between 
those courts which take a casual hand in de- 
termining private right and those that are the 
appropriate jurisdiction thereof. 

The opinion speaks of the contention made 
that carriage of coal would entail a loss, and 
expert opinion that the statutory rates were un- 
reasonable and then it is said: “But laying tech- 
nical objections on one side and taking the 
facts as admitted, the argument for the state 
showed that there are too many elements of 
uncertainty in the calculation for us to say, 
if we could, as to which we intimate no opin- 
ion, that the conclusion (in favor of the car- 
rier) is proved, when the supreme court of 
the state says that it is not.” 

It appears here, that the federal supreme 
court will defer the state conclusion, when 
the only claim of a federal right depends upon 
a question of fact, if the existence of that right 
is doubtful. Whether in its final analysis this 
as a practice is strictly logical, we wll not 
undertake to say. At least our highest court 
does not appear to consider itself called upon 
as strictly bound in these claims about con- 
fiscatory rates to spell out a conclusion where 
the proof to establish a claim leaves the mat- 
ter in doubt, if the local courts have fairly 
passed on the question. 

The court follows as a precedent the ruling 
in Wilcox v. Consolidated Gas Co., 212 U. S. 
19, and affirmed the decree, “but without preju- 
dice to the right of the railroad company to re- 
open the case by appropriate proceedings if, 
after adequate trial, it thinks it can prove the 
confiscatory character of the rates for coal.” 
In connection with the deference above re 
ferred to, we call attention to our discussion 
in 68 Cent. L. J. 441, and 69 Cent. L. J. 37. 








EFFECT OF OVERRULING OPINION 
OF COURT OF LAST RESORT ON 
RIGHTS ACQUIRED ON OPINION 
OVERRULED. 





From Blackstone, we learned that when 
one decision overrules another it simply de- 
clares what always was the law from the 
beginning ; that it does not make any new 
law, and that the people were always sup- 
posed to know that that had been the law 
from the beginning. In Allen v. Allen,* 
the court said that “Although the ablest 
courts in the land find great difficulty in 
determining what the law is, every one is 
conclusively presumed to know the law.” 


‘Whether that rule is applicable in the 
United States presents an interesting sub- 
ject. In England they had one court of 
supreme authority, making the rule some- 
what easier of application than it would be 
in the United States where we started with 
thirteen states and now have forty-six, and, 
in addition to that, have a Federal Supreme 
Court whose rulings are supreme in a cer- 
tain class of questions. Not only that, but 
these different state courts, in a way, con- 
cern all of us, since, while the states are 
sovereign, and separate jurisdictions, yet 
they are political divisions of one greater 
common country where people are doing 
business with each other across alf state 
lines and bringing themselves in contact 
with the laws of the different states, and 
become interested in the courts and the de- 
cisions of the courts of all the states as 
if we were really citizens of each of those 
states. The difficulties, then, in this coun- 
try, resulting from overruled decisions are 
forty-seven times what they were in Eng- 
land, assuming that our courts only over- 
rule the same ratio of decisions that are 
overruled in England. Therefore, this 
question is a very much more serious and 
practical question in this country than it 
could have been in England. 

The constitutional limitations upon leg- 
islative action in this country, not found in 
England, have laid the foundation for the 


(1) 30 Pac. (Col.) 215 and 216. 
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limitations being placed upon the courts’ in 
this country, 

Having provided in the federal consti- 
tution that no state legislature could pass 
an act impairing the obligation of a con- 
tract, it would necessarily educate the con- 
science, in the course of time, to believe 
that a contract made in reliance upon a de 
cision of a court of last resort ought to se- 
cure some rights and should not be subject 
to be stricken down by an overruling de- 
cision. It early became a question in the 
federal courts whether the contract impair- 
ment provision of the constitution extends 
to decisions also as well as acts of the legis- 
lature. 

This question seems first to have arisen 
in an indefinite way, in 1847, in a decision 
written by Chief Justice Taney in the case 
of Rowan v. Runnels,? where he declared 
that a contract that had been made in reli- 
ance upon a decision of the Supreme Court 
of the United States, construing statutory 
and constitutional provisions of the state of 
Mississippi, which the Supreme Court of 
Mississippi, when the question finally came 
before it, refused to follow, should be pro- 
tected and enforced notwithstanding the 
subsequent decision of the supreme court of 
the state on a question which was a local 
question of construction of their constitu- 
tion and statutes. The question came up 
again in the case of Ohio Life Insurance & 
Trust Company v. Debolt,* where the opin- 
ion was again rendered by Chief Justice 
Taney and his announcement, by reason of 
the former announcement which he had 
made, was very full and clear, apparently 
to the satisfaction of the entire court—that 
the effect of an overruling decision upon a 
contract would be the same under the pro- 


visions of the constitution as the effect of- 


an act of the legislature, and that the con- 
stitution extended in its provisions equally 
to an overruling decision as it did to an aet 
of a legislature impairing the obligation of 
contracts. 

After this announcement similar an- 
nouncements continued to be made in de- 


(2) 5 How. 134. 
(3) 16 How. 4135. 





cisions of the United States Supreme Court 
running along through a number of years, 
coming down to r@64 when the case of 
Gelpcke v. Dubuque,* went up from the 
United States Circuit Court in Iowa, and 
was decided January 11, 1864, after appar- 
ently very elaborate argument. The ma- 
jority opinion was written by Justice 
Swayne. Justice Miller d‘ssented in one of 
the most vigorous opinions he has written. 
The majority opinion sustained the an- 
nouncement which had been made by Chief 
Justice Taney in the two preceding cases, 
and elaborated and confirmed the announce- 
ment: After that case the doctrine con- 
tinued to be announced right along from 
time to time in the same way.’ In those 
different cases almost every member of the 
court wrote opinions from time to time, so 
that it received the approval, expressly, of 
substantially all of them,—Chief Justice 
Waite writing one, in the case of Douglas 
v. Pike County,® where he went extensively 
into the question again, and Justice Field 
wrote another, in the case of Louisiana v. 
Pilsbuty,? where he took an interest in 
elaborating the questions and stated it in 
strong and vigorous terms. 

Strange as it would seem, this doctrine 
as to the protection extended by the pro- 
vision of the Constitution to contracts made 
in reliance on decisions subsequently over- 
ruled, came up, nevertheless, later on and 
was absolutely overruled, in the case of the 
Central Land Company. vy. Laidley,’ where 
the doctrine is discussed again and denied 
in a majority opinion writen by Justice Gray 
distinguishing the prior cases. Justice Field, 
who had written perhaps, the most recent 
of the opinions holding the other way, dis- 
sented. All prior cases had, as it so hap- 
pened, gone up from the lower federal 
courts to the United States Supreme Court, 


(4) 1 Wall. 175. 

(5) Havemeyer v. Bd. Suprs., 3 Wall. 295; 
Mitchell v. City of Burlington, 4 Wall. 270; 
County of Lee v. Rodgers, 7 Wall. 181; City of 
Chicago v. Sheldon, 9 Wall. 50; Olcott v. Bd. 
Suprs., 16 Wall. 678; Bd. Comrs. vy. Thayer, 4 
Otto 631. 

(6) 101 U. S. 677. 

(7) 105 U. S. 278. 

(8) 159 U. S. 103. 
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whereas this particular case was attempted 
to be brought up on error from a state su- 
preme court which must involve a federal 
question in order to entitle it to a hearing. 
While it was very strongly and clearly 
stated, from time to time, and repeatedly in 


the prior opinions, that they were based on. 


federal questions and that the overruling 
decision was an impairment of contract 
based on a prior decision within the mean- 
ing of the constitution, yet, in those same 
opinions, the question was also discussed 
on general principles of justice, and the 
court took advantage of that in the case of 
the Central Land Company v. Laidley, to 
say that all those prior decisions were based 
upon principles of general law and not on a 
federal question and that they did not 
involve, necessarily, a federal question be- 
cause they came up from a lower federal 
court and did not necessitate a federal ques- 
tion as to impairment of contract, but that 
in this case of Central Land Company v. 
Laidley, the writ to a state supreme court 
could not be sustained, because there was 
no federal question involved in the ques- 
tion of the rights of one who had made a 
contract in reliance upon a decision which 
was subsequently overruled. 


After that announcement the decisions 
ran along in that line, and in many cases 
until the case of City of Los Angeles v. 
Los Angeles Water Company. That was 
a case, however, that went up from a cir- 
cuit court so that the real question could 
not be presented, strictly speaking, but in 
the opinion writen by Justice McKenna it 
is apparent from the language and the class 
of authorities cited that the mind of the 
court was changing wpon the question; 
that, while the announcement there could 
not be any more than dictum, none of the 
Justices there seemed to care to take up 
the opposite side of the question, since the 
auestion was not really involved in the 
record. , 


This conception that the mind of the 
court was changing is confirmed in the case 
of Muhlker v. New York & Harlem Rail- 


(9) 177 U. S. 558; 20 Sup. Ct. Rep. 736. 





road Company.”® It was decided at the 
October term, ‘1g04, and the writ of error 
was there sued out upon the ground that 
the decision of the Court of Appeals of 
New York overruling a prior decision vio- 
lated the constitution in that it impaired 
the obligations of a contract which a party 
had made relying upon an earlier decision 
of the Court of Appeals of New York. 
That case brought the question right be- 
fere the court again, and an opinion is 
there rendered of very great moment, the 
majority opinion beihg written by Justice 
McKenna, who had indicated five years be- 
fore, that probably the court’s opinion was 
changing upon this question, and this ma- 
jority, opinion declared an entire change 
and sustained the writ of error from the 
Supreme Court of the State of New York. 
Justice Holmes wrote a dissenting opin- 
ion concurred in by the Chief Justice and 
Justices White and Peckham. Justice 
Holmes, in his dissenting opinion, states 
that not only had the majority opinion re- 
versed a long line of decisions with refer- 
ence to the impairment of contracts by 
subsequent judicial decisions, but that, in 
addition, they had gone much farther and 
declared that rights other than those ex 
contractu were entitled to protection from 
overruling decisions and would justify 
writs directed to the courts of last resort 
of the various states, not mentioning under 
what provision of the constiution, but I 
presume under the due process provision 
of the Fourteenth amendment. 


This question came up again on another 
writ or error in Sauer v. City of Néw 
York,’ from the same court, and while 
the writ was not sustained, yet in an opin- 
ion by Justice Moody, the doctrine of the 
Mulker case was clearly reaffirmed, indi- 
cating that the court will sustain a writ of 
error sued out in a proper case of that 
kind. 

These two last cases may be more im- 
portant in their collateral effect upon a 
question not expressly discussed than witk 
reference to the questions expressly con- 


(10 197 U. S. 544. 
(11) 206 U. S. 536; 27 Sup. Ct, Rep. 686. 
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sidered. They hold that a decision of a 
state court is a “law” within the meaning 
of the word in sec. 10, art. 1, constitution, 
though it has been uniformly held since 
Swift v. Tyson™ that “law” as used in 
34th Sec., Judiciary Act, 1789, includes 
some but not all decisions of the courts. 
Justice Field’s able dissent from this hold- 
ing in Swift v. Tyson, in B. & O. R. R. v. 
Baugh," anticipated and supported in 
Hare on Constitutional Law, now derives 
support from the Mulker case. 

That outlines the course of the supreme 
court briefly upon this question and we 
find that, for a great many years, accord- 
ing to its holding in Central Land Com- 
pany v. Laidley and other cases the su- 
preme court was protecting rights inhering 
in contract from the effect of overruling 
decisions, on general principles of law, not 
related to the provisions of .the constitu- 
tion, That being the case, we have emi- 
nent authority in a long line of cases to the 
effect that an overruling decision is not, in 
all cases a declaration of what the law 
always was. It is so, as to people who 
have not acquired rights in reliance upon 
the decision overruled, but .as to people 
who have acquired rights in reliance upon 
a decision overruled, there is a long line 
of federal authorities to the effect that 
they are entitled to protection. This es- 
tablishes an exception to the rule declared 
in Blackstone. Some discussions, I notice, 
have proceeded upon the basis that the doc- 
trine of protection against overruling de- 
cisions reverses the principles announced 
by Blackstone. Such is not wholly true, 
nor true at all, except as to persons who 
have acquired some vested right relying on 
the decision rendered. 

Whether protection will extend farther 
than rights inhering in contract is not clear 
in the authorities, but it would be hard to 
understand why one right would occupy a 
different position from any other in that 
regard. If a man were to build a structure 
in accordance with a decision of his high- 
est court, and that structure was properly 


(12) 16 Peters 1. 
13) 149 U. S. 371; 13 Sup. Ct. Rep. 915. 





built, it would be. hard to understand why 
he should not be entitled to as much pro- 
tection in regard to negligent construction, 
as a party who had acquired some right, in 
reliance upon a decision inhering in con- 
tract. Justice Miller, in his dissenting 
opinion in the case of Gelpcke v. Dubuque, 
maintains that very clearly and argued 
against the majority opinion because it 
extended the doctrine only to rights er 
contractu, contending there was no reason 
or policy, why, if a right inherent in con- 
tract was entitled to protection, any other 
right should not be entitled to the same 
protection. 

Going now, into the state courts, there 
are several where protection is given 
against overruling decisions, and these 
courts protect rights whether inhering in 
contract or not.** 

The Supreme Court of Indiana _ over- 
ruled a decision construing language in a 
will, as to whether it created a life estate 
or fee simple absolute, and they protected 
purchasers relying on the decision over- 
ruled. In Alabama they have applied it 
to the power of a married woman to exe- 
cute a mortgage. In North Carolina they 
applied it to the right of defense in crim- 
inal cases, declaring that a man had a 
right to defend according to decisions of 
the supreme court at the time the alleged 
crime was committed and that while the 
overruling decision would be applicable as 
to all crimes committed after the decision 
was made, it would not be applicable as to 
crimes committed intervening between its 
announcement and the announcement of 
the prior decision. 

(14) State v. Comptoir Nat’l D’Escompte De 
Paris, 51 La. Ann. 1, 26 So. 91; Vt. & Canada R. 
Co. v. Vt. Cent. R. Co., 63 Vt. 1, 21 Atl. 262, 10 
L. R. A. 562; Farrier v. N. E. Mtge. Sec Co., 92 
Ala. 176, 9 So. 532; Jones v. Woodstock Iron Co., 
95 Ala. 551, 10 So. 635; Haskett v. Maxey, 134 
Ind. 182, 33 N. E. 358; Center School Twp. v. B’d 
School Com’rs. 150 Ind. 168, 49 N. E. 961; Smith 
v. County of Clark, 54 Mo. 58; St. LL O. H. & C. 
Ry. Co. v. Fowler, 142 Mo. 670, 44 S. W. 771; 
Harmon v. Auditor, 123 Ill. 122, 13 N. E. 161; 
Whalley v. Gallard, 21 S. Car, 560; Yazoo & M. 
V. R. Co. v. Adams, 81 Miss. 90, 32 So. 937; Hall 
v. Wells, 54 Miss. 289; Bradley-Courrier Co. v. 
Lall, 10 Misc. 366, 31 N. Y. Supp. 120; Hill v. 
Brown, 144 N. C. 177, 56 S. E. 698; State v. Bell, 


136 N. C. 674, 49 S. E. 163; George W. Sheppard, 
2 Land Dec. 154. 
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The writer happens to know of an in- 
teresting application of this doctrine by the 
Attorney General of the United States in 
certain criminal cases. It became a ques- 
tion there whether the treaty with the Nez 
Perce Indians allowed the selling of liquor 
on that reservation. A case involving that 
went to the court of appeals of the Ninth 
Circuit and that court held that liquor 
could be sold there and, under that deci- 
sion, a great many men took out licenses 
over that reservation and engaged in busi- 
ness pending the review of the case before 
the supreme court. It was a long time be- 
fore the supreme court reversed the deci- 
sion of the court of appeals, holding that 
there had been no right to sell liquor on the 
reservation at all.° After that decision of 
the supreme court the Attorney General 
instructed the United States attorney in 
Idaho not to prosecute the men who had 
taken out their licenses after the decision 
of the court of appeals, and who ceased 
business there after the announcement of 
the decision of the United States Supreme 
Court. This shows that the justice of this 
principle influences lawyers generally in 
their action, 

The case of City of Corvallis v. Stock,’® 
protects a lawyer or, rather, his client in 
the procedure which the lawyer had taken 
relying upon a decision which the court 
afterwards overruled, the procedure hav- 
ing been entered upon before the overrul- 
ing of the decision. This question came up 
before the Court of Appeals of West Vir- 
ginia in Harbert vy. Monongahela River R. 
Co." and Falconer v. Simmons,!* where 
though they refused to approve the Oregon 
case, yet they protected the lawyer by sus- 
taining the procedure which he adopted 
although apparently disapproving it. They 
theoretically condemned but practically 
adopted the Oregon rule. This rule has 
been applied in questions of procedure and 
in questions of criminal law and in ques- 


(15) Dick v. U. S., 208 U. S. 340. 

(15) Dick v. U. S., 208 U. S. 340, 28 Sup. Ct. 
Rep. 399. 

(16) 12 Ore. 391, 7 Pac. 524. 

(17) 40 S. E. 377. 

(18) 418. E. 193. 





tions of property rights generally, as well 
as questions of contract. The overruling 
decisions in this country makes the ques- 
tion one of great moment. 

There is quite a temptation for a state 
supreme court, since the doctrine is ex- 
tended to them by the federal court, to 
now adopt the principle as a general prin- 
ciple of law as against the decisions of 
the federal supreme court. There is one 
decision, couched in some such sentiment 
as that, written by Chief Justice Ryan, of 
the Supreme Court of Wisconsin, in Drake 
v. Doyle,’® where an individual had made 
a contract in reliance upon some decision 
of the United States Supreme Court which 
was afterwards overruled. Chief Justice 
Ryan, referring to the case of Gelpcke v. 
Dubuque, declared that if the doctrine 
which the federal supreme court had been 
extending to overruling decisions of the 
state supreme courts was correct, it would 
certainly be very proper for the state su- 
preme courts to extend the same protection 
to individuals who were suffering from 
overruling decisions of the federal supreme 
court, 

What the effect of the general adoption 
of these principles would be becomes an 
interesting question. It seems that such 
a rule would diminish litigation. The main 
objection to overruling erroneous decisions 
has been that it would unsettle | titles. 
Would not the new rule afford an oppor- 
tunity of correcting admitted errors in the 
law w‘thout danger? ‘The application of 


‘the rule will cause increased interest in 


the publication of decisions and raise im- 
portant questions as to the date they become 
effective—as to which some _ regulation 
might be necessary. It might tend toward 
brevity and the elimination of dictum from 
opinions. _ 

There is another application of this doc- 
trine. Even if a court should refuse to 
protect rights acquired under decision that 
is overruled, as a general proposition of 
law, the same court might not refuse to 
dismiss a case brought to attack those 
rights in a case exclusively of equitable cog- 


(19) 40 Wis. 175. 
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nizance. Especially might they refuse re- 
lief in a court of equity, to a litigant of a 
speculative character, one who acquired his 
rights for the purpose of litigation, after 
the overruling decision was rendered, with 
full knowledge that his antagonist whom 
he attacks had made his investment or in- 
curred his liabilities in reliance upon the 
overruled decision. A court of equity 
might .well protect one who has acquired 
rights relying upon the overruled decision 
as against one who did not acquire his 
rights with which to attack him, until after 
this overruling decision was rendered.*° 
JAmes E. Bass. 


Lewiston, Idaho. 


(20) See State v. Comptoir; 51 La. Ann. 1, 
and Vt. & Con. R. Co. v. Vt. Cent. R. Co., 63 Vt. 
1, supra. 








GARNISHMENT—SET-OFF AND COUNTER 
CLAIM. 





ARMITAGE HERCHEL CO. v. JACOB BAR- 
NETT AMUSEMENT CO. 





Supreme Court of Minnesota, Jan. 14, 1910. 





A bank, summoned as garnishee in an action 
against one of its depositors, may set off against 
the depositor’s general account unmatured notes 
held by it at the time of the service of the 
garnishee summons, when it appears that the 
depositor is insolvent. 


BROWN, J.: In June, 1908, the Armitage 
Herchel Company duly commenced an action 
against Jacob Barnett and the Jacob Barnett 
Amusement Company to recover the sum of 
$1,000. At the commencement of the action 
garnishment proceedings were _ instituted 
against the Merchants’ National Bank, re- 
spondent on this appeal. The garnishee sum- 
mons was served on June 30, and the date 
for disclosure set for July 23, 1908. On that 
day the garnishee appeared and disclosed that 
on the date the summons was served defend- 
ants had on deposit with it, subject to check, 
the sum of $1,138.99. At the same time, and 





as a part of the disclosure, the garnishee as- 


‘serted and claimed the right to set off against 


this deposit account the amount of two prom- © 
issory notes, of $500 each, which the bank 
then held against defendants, but which were 
not then due. One of the notes matured July 
15, before the disclosure, and the other there- 
after, on July 30, 1908. No actual application 
of the deposit account had at the time the 
summons was served been made towards the 
payment of the notes, nor entries to that ef- 
fect been made on the books of the bank. 
At the time the garnishee summons was 
served both defendants were insolvent, but 
had not been formally so adjudged in bank- 
ruptcy or insolvency proceedings. On August 
15, 1908, defendant Jacob Barnett was duly 
adjudged a bankrupt, and a like adjudication 
was made against the amusement company 
on September 1, 1908, and the intervener 
herein was duly commissioned as trustee in 
bankruptcy for both. Judgment was rendered 
in the main action against the defendants 
on October 17, 1908, for the sum of $1,014.45. 
The len of the garnishment, having been ac- 
quired within four months from the time 
de’endants were adjudged bankrupts, was, as 
to plaintiff, their trustee in the bankruptcy 
proceedings, an_ unlawful preference, and on 
the theory that it survived for the benefit of 
de‘endant’s creditors, the intervenor, as trus- 
tee, was by order of the court made a party 
to the action for the purpose of enforcing it. 
Plaintiff took no further part in the action. 
After being so made a party, intervenor ap- 
plied to the court below, upon the record and 
files in the cause, including the disclosure of 
the garnishee, for judgment against the gar- 
nishee for the amount of the judgment against 
defendants in the main action. At the hear- 
ing on this applica‘ion, which was presented 
upon appropriate supplemental pleadings, the 
garnishee again insisted on its right to set 
off the amount of the promissory notes held 
by it against defendants’: deposit account. 
The trial court sustained this right, denying 
intervener’s application for judgment, and 
the latter appealed from ‘an order denying a 
new trial. 

The only question presented is tersely stat- 
ed by appellant, as follows: May a _ bank, 
summoned as garnishee in an action against 
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an insolvent depositor, brought by a creditor 
of the latter, set off against the general de- 
posit impounded by the garnishment a note 
held by the bank against the depositor which 
was not due when the garnishee summons was 
served? 


The equitable doctrine of set-off had its 
origin in a very early day, and has always 
been applied by courts of equity, either with 
or without statutory authority, in all cases 
of mutual demands, where the dictates of 
natural justice rendered it appropriate; no 
superior rights cf third rersons having in- 
tervened tefore suit. Waterman on Set-Off, 
sec. 17; Hawkins v. Freeman, 2 Eq. Cases Abr. 
10; Jeffries v. Evans, 6 B. Mon. (Ky.) 119, 
43 Am. Dec. 158; Trust Co. v. Bank, 91 Tenn. 
336, 18 S. W. 822, 15 L. R. A. 710. Insol- 
vency of one of the mutual debtors is the 
foundation for this relief, to the exciusion 
of the demands of third persons, except in 
those cases where by special circumstances 
their rights are superior to those of the debt- 
or invoking the remedy. “The natural 
equity,” says Waterman on Set-Off, sec. 438, “to 
have mutual but unconnected demands _ be- 
tween two parties who have been dealing 
with each other set off, is, as a general rule, 
superior to the claim of any creditor who 
has not dealt with the insolvent upon the 
faith of the specific fund against which the 
right of set-off is claimed.” And this, it 
seems, is the generally accepted doctr’ne of a 
majority of the courts of this country and 
England. In this state tbe right is preserved 
by statute and made applicable to all cases 
of assignment of non-negotiable choses in 
action (Rev Laws 1905, sec. 4054), and has 
been applied withovt statutory sanction in in- 
solvency proceedings. Stolve v. Bank, 67 
Minn. 172, 69 N. W. 813. 


Though the authorities are not in full har- 
mony, the general trend of opinion sustains 
the right in garnishment as well as in insol- 
vency or bankruptcy proceedings. Here de- 
fendants were depositors in garnishee bank, 
were insolvent, and the bank held their prom- 
issory note to an amount equal to their de- 
posit account. In this state of the facts, the 
bank was summoned as garnishee in an ac- 
tion against the depositors, and from the be- 
ginning insisted on its rights to set off the 
notes against the account. The authorities 
sustain the right. 2 Shinn on Attachment, 
624; Lannan v. Walter et al., 149 Mass. 14, 
20 N. E. 196; Schuler v. Israel, 120 U. S. 
506, 7 Sup. Ct. 648, 30 L. Ed. 707; St. Paul & 
M. Trust Co. v. Leck, 57 Minn. 87, 58 N. W. 
826, 47 Am. St. Rep. 576; Lynde v. Watson, 
52 Vt. 648; Smith v. Stearns, 19 Pick. (Mass.) 





20; Bank v. Nathan, 138 Ala. 342, 35 South. 
355; 20 Cyc. 1072, and cases cited. It is stated 
in Shinn on Attachment, supra, that the 
policy of the law is that the garnishee, being 
an indifferent and sometimes an _ unwilling 
party to litigation, shall not be disturbed in 
his rights, and he is permitted to interpose 
in defense all equities and defenses existing 
in his favor at the time he is served with 
process, and which he might have enforced 
by any of the modes allowed at common law 
or by statutes, had the action been brought 
against him by the defendant. The same 
principle is thus expressed in 20 Cyc. 1060: 
“Plaintiff, seeking to subject a debt due to 
the principal de’endant, acquires no greater 
right by the service of a wr:t of garnishment 
than that which defendant could have as- 
serted and enforced in an act‘on aga‘nst the 
garnishce; and the fact that garnishment 
process has been served on the garnishee 
places him in no worse position and under no 
greater liability than he would have been in 
or under had an action at law been brought 
against him by defendant.” See, also, Wa- 
ples-Platt Co. v. Railway Co., 95 Tex. 486, 68 
S. W. 265, 59 L. R. A. 389. 


While it is trve that the plaintiff in gar- 
n'shment proceedings acquires by the service 
of summons upon the garnishee a lien upon 
all money or property in bis hands belonging 
to the defendant, the lien, existing by force 
of the garnishment only, is, under the doc- 
trine stated, subject and inferior to the equi- 
ties existing in favor of the garnishee 
against the defendant. The plaintiff in such 
en action stands in no tetter position than 
the defendant, with ro greater rights. In 
fact, he occupies a position similar to that 
held by a purchaser of overdue commercial 
paper, or an assignee of a chose in action. 
which our statutes declare are taken subject 
to all equities and defenses in favor of the 
debtor. So the qvestion in the case at bar 
is whether the bank, in an action by the de- 
positor to recover the amount of his deposit, 
could interpose as set-off notes held against 
him, though not yet due. The authorities 
cited answer the question in the affirmative. 
The fact that the notes were not due does not 
change the situation from an equitable stand- 
point. Defendants were insolvent at the 
time the garnishment was served, and that 
fact furnishes the necessary foundation for 
an application of the right of set off. Nash- 
vil'e Trust Co. v. Bank, 91 Tenn. 336, 18 S. W. 
822, 15 L. R. A. 710. 

But it is insisted that defendants were not 
insolvent within the meaning of the law of 
equitable set-off. The fact of their insolvency 
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at the time the garnishment summons was 
served is not questioned, however; but it is 
insisted that this is not enough—that to give 
rise to the right of set-off, especially of un- 
matured obligat'ons, an adjudication of in- 
solvency in insolvency or bankruptcy proceed- 
ings should appear. Or, as counsel express 
it: “Insolvency is a condition which must 
find expression in some act or declaration of 
the insolvent which can be given recognition 
in law.” We are’unable to concur in this 
contention. Viewing the doctrine of equitable 
set-off in the light of its purpose, to protect 
the rights of all the parties, and to administer 
even and exact justice, it would seem that 
insolvency in fact, whether accompanied by 
judicial recognition cr not, is alone sifficient. 
To adopt counsel’s contention and apply the 
limitation suggested would confine the right 
of set-off to insolvency or bankruptcy pro- 
ceedings, and entirely exclude its application 
in garnishment proceedings; for such pro- 
ceedings, as a rule, at least, pre-ede insol- 
vency or bankruptcy proceedings, wherein 
there is a judicial recognition of insolvency. 
So that, if adjudication of insolvency, or some 
act or declaration of the insolvent which the 
law would recognize as evidence of the fact, 
be essential, the right of set-off could rarely be 
granted in favor of a garnishee. 

Nor does the fact, asserted by counsel for 
intervener, that the bank was unaware of the 
insolvency of defendants at the time the sum- 
mons was served, militate against its position. 
Nor should it te deprived of the right it now 
insists upon kecavse no demand had been 
made for the payment of the notes prior to 
the service of the summons. Whether it knew 
in fact of defendant’s insolvency is in no 
proper v’ew controlling. It asserted the right 
to set-off in its disclosure, and again when 
application for judgment was made by the 
intervener, and th‘s was all it was required to 
do for the protection of its rights. 

Order affirmed. 


Note—I/nsolveitcy as Giving to Garnishee the 
Right to Deduct an Unmatured Debt to Him.— 
The question considered by the principal case is 


one of great importance to banking institutions, ” 


and, taking it that a garnishee bank has the same 
right to protect itself as if it were sued by de- 
fendant, the ruling seems well supported. We 
have run down the cases which the principal case 
cites and added others, as follows: 

In Shinn on Attachment, cited in support by 
the opinion in the principal case, there is noth- 
ing said as to insolvency creating the exception 
claimed. In the Lannan case the only question de- 
cided was that: “If before final answer the debt- 
or becomes indebted to the trustee (garnishee) 
on any contract entered into before the service 
of the writ, the latter shall have a right to set- 





off, and be chargeable only with the final bal- 
ance, if ore should be due.” We take that to be 
an authority against, instead of supporting, the 
principal case. It merely differs with other cases 
in fixing the time of the answer for stating an 
account between them, and not the time of the 
service of the writ. 

In. the Leck case the facts show that an in- 
solvent bank assigned for the benefit of its cred- 
itors, assigning among other things the promis- 
sory note of a maker who held a certificate of 
deposit issued by the assignor due at a future 
date. To the assignee’s suit the maker pleaded 
the certificate by way of set-off. The court, ad- 
mitting decisions to be in hopeless conflict, de- 
cided that it would follow those sustaining the © 
right as against an insolvent, the case further 
holding that actual assignment did not toll the 
right. The Linde case is not an authority either 
way. It is said: “The (Vermont) statute con- 
stitutes the law on this subject and as the terms 
are explicit, there is no office for judicial con- 
struction.” In the Nathan case no question about 
insolvency or non-matured indebtedness in favor 
of the garnishee was involved. 


In the Shuler case the opinion is by Justice 
Miller and it is well to quote in full what is 
said: “As we understand the law concerning the 
condition of a garnishee in attachment, he has 
the same rights in defending himself against 
that process at the time of its service upon him 
that he would have had against the debtor in the 
suit for whose property he is called upon to 
account. And while it may be true that in a 
suit brought by Israel against the bank it could 
in an ordinary action at law only make plea of 
set-off of so much of Israel’s debt to the bank 
as was then due, it could by filing a bill in chane- 
ery in such case, alleging Israel’s insolvency, 
and that, if it was compelled to pay its own debt 
to Israel, the debt which Israel owed it, but 
which was not due would be lost,-be relieved by 
proper decree in equity; and as a garnishee is 
only compeiled to be responsible for that which 
both in law and equity, ought to have gone to 
pay the principal defendant in the main suit he 
can set up all the defenses in this proceeding 
which he would have in either a court of law or 
a court of equity.” In other words, Justice 
Miller holds that an answer by a garnishee, one 
brought into a controversy in invitum, has larger 
latitude in pleading than a defendant. He can 
make of his answer both a pleading at law and in 
equity. Kentucky Flour Co. v. Bank, 90 Ky. 225, 
13 S. W. 910 proceeds upon a similar theory. 

Nashville Trust Co. v. Bank, g1 Tenn. 336, was 
not a garnishment case, but set-off by defendant 
and it supports the principal case in principle. 
This case reviews the authorities pro and con. 
It is stated that Lockwood v. Beckwith, 6 Mich. 
168, 72 Am. Dec. 69; Jordan y. Bank, 74 N. Y. 
467, 30 Am. Rep. 319; Hannon v. Williams, 34 
N. J. Eq. 255, 38 Am. Rep. 378 are opposed. 

In Iler v. Rieger, 69 Mo. App. 64, the Mis- 
souri rule is declared that “a demand cannot be 
set-off because of the insolvency of plaintiff in 
equity any more than at law, unless it existed 
against the plaintiff in favor of the defendant 
at the time of the commencement of the suit and 
had then become due.” See also Frowein v. 
Calind, 75 id. 567. This seems an application of 
the ‘principle that equity follows the law. Gar- 
nishee being on same footing as if he were de- 
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fendant is held not allowed to embrace un- 
matured indebtedness. 

Chipman v. Bank, 120 Pa. 86, held an assign- 
ment cut ont unmatured indebtedness because 
thereby a preference would be obtained. Ben- 
nett v. Campbell, 189 Pa. 647, impliedly approves 
the Chipman case. 

Holmes & Co. v. Pope & Fleming (Ga. App.), 
58 S. E. 281, was decided upon special facts. 
It announces that non-residence gives the 
right to embrace unmatured indebtedness and 
also says that the carrying out of a contract 
in the future whereby money “was to be ad- 
vanced only for one special purpose beneficial to” 
garnishees gave them present right to apply what 
they presently owed to defendant toward pay- 
ment of the note they held. In general principle 
it seems opposed to the principal case. 

While the rule in Vermont is as shown in 
the Linde case fixed by statute, it was held in 
Husted v. Stone & Dean, 69 Vt. 149, that it did 
not extend to the inclusion of a note indorsed 
for the defendant. 

It thus appears that there is considerable con. 
flict in decision on this question. It would seem, 
too, that courts in line with the principal case 
go rather far, as dces the case in goth Ken- 
tucky, in applying the principle to an assignment, 
because thereby a very palpable preference seems 
wrought out. But generally it would seem just 
that mere insolvency should constitute an excep- 
tion—especially with banks where unmatured in- 
debtedness has arisen out of established rela- 
tions. Certainly, however, in every jurisdiction 
allowing such a course to be taken by a defend- 
ant ,as Justice Miller indicates, a garnishee 
should be favored, and, being brought into a 
controversy as a mere stakeholder, he should not 
be compelled to resort to initiative proceedings, 
but freest choice and latitude should be allowed 
him in his answer. 
burden in the establishment of alleged insolvency. 








JETSAM AND FLOTSAM. 


INSANITY AS A DEFENSE TO CRIME. 

Somewhat startling is the recommendation of 
@ committee of nine members of the New York 
Nar Association, that insanity as a defense to 
crime be abolished. If this recommendation 
should be adopted, one charged with crime 
would have no right to adduce evidence either 
of his insarfity at the time of his trial or of his 
insanity at the time he committed the act on 
which the criminal charge is based. His only 
recourse, in case of conviction, according to 
the plan recommended by the nine wise men 
of Gotham, would be to go before a commis- 
sion of lunacy, who “must first decide that the 
man is insane before he can go before any 
judge and ask for his freedom.” 

This bizarre recommendation will not, we 
apprehend, receive much support either in New 
York or elsewhere; but the fact of its being 
made by nine members of the largest and most 
influential state bar association, who, it may be 
presumed, are always of at least average abil- 
ity, is an indication of the profound dissatis- 
faction with which lawyers generally view the 
paralyzing effect upon the administration of the 
criminal law of the interposition of this defense 
in every case of the commission of a criminal 


Of course, he assumes a. 





act under circumstances which, in the case of a 
sane person, would admit of no defense. 

If any method can be devised to prevent the 
many miscarriages of justice due to the inter- 
position of the defense of insanity where the 
defendant is absolutely sane when he commits 
the act charged, it should be adopted. The 
method suggested by the committee in question, 
of permitting the trial to proceed, without 
allowing any evidence to be introduced of the 
insanity of the defendant, either at the time of 
the commission of the act or at the time of 
trial, and then, after conviction is had, having 
the question of the prisoner’s sanity determined 
by a board of lunacy, resulting in his release 
if the board should be of opinion that ,he may 
be allowed to go at large, hardly commends 
itself to sober judgment. As the law is at the 
present time, no sane person can be detained, 
although he may have heretofore been insane, 
and, while in that condition, may have done 
what, if done by a sane person, would consti- 
tute a crime. The law might well be amended 
to permit the detention, for such time as a 


board of qualified experts might determine, 
of any person who, having violated the law, 
pleads insanity as a defense; and this could 


be done without regard to the outcome of the 
prosecution. Under the plan proposed by the 
committee of the New York Bar Association, an 
insane criminal could be convicted and sentenc- 
ed, but to not more than the maximum term of 
imprisonment provided by law for his offense. 
Assuming that the board of lunacy should fail 
to recommend his release, he would, at the end 
of his term, be released by process of law, and 
could not be detained as an insane person— 
supposing him to be sane at the time of his 
release—although, by reason of mental condi- 
tions likely to lead to recurring insanity, he 
might be a dangerous person to be at large. 

A better plan would be to have the sanity 
of any person charged with crime, and who 
pleads insanity as a defense, inquired into by a 
board of lunacy in advance of the trial. If it 
should be determined that the accused was ac- 
tually insane at the time he committed the act 
charged there would be no necessity for the 
trial; if it should be determined that he was 
sane at that time, then all evidence of his 
mental condition at the time of the commission 
of the act could be excluded. 

It may well be questioned, however, whether 
any method can be devised of taking from the 
jury which tries one accused of crime the deter- 
mination of his insanity, which will find accept- 
ance with the courts. Ordinarily, intent is a 
necessary element of a crime. The accused 
must at least have intended to do the act with 
which he is charged, even though he may not 
have intended to commit a crime. But who can 
say that an insane person has any intent? He 
may point a loaded pistol at another and pull 
the trigger. If a sane person did this the law 
would presume an intent to shoot, because that 
is the necessary consequence of the act; but no 
one can say that an insane person intended the 
natural or necessary consequences of his act; 
for the distinction between a sane and an in- 
sane mind is that the former can reason from 
cause to effect, while the latter may not.—Na- 
tional Corporation Reporter. 


[This excellent comment of our contemporary 
on what is termed a “startling” recommenda- 
tion, suggests our own comment in 70 Cent. 








agesaa 





eo ea wt Ww 


Pmt Owe DES OO WY rere OD ore 


. 


ee 


‘Poon 


Qe 


~ 


it. 





Vou. 70 


CENTRAL LAW JOURNAL. 375 








L. J. 303, criticising a statute of Washington 
where this “startling” recommendation had 
been put into the form of a statute. 

On that occasion we coined an addendum to 
the old saying, “Hard cases make bad law,” 
by continuing, “so also pronounced abuses lead 
legislatures to foolish extremes.” 

Reformers in the law are sometimes like the 
bull in the china shop—they must sometimes 
be lassoed and bound, especially where in their 
fanaticism they seek to overturn established 
principles of justice in order to remedy some 
abuse that is uppermost in their mind for the 
moment. 

Of course, the defense of insanity has been 
abused. So has the defense of the statute of 
limitations, and many other defenses allowed by 
law. Yet, to abolish all defenses which have 
been abused would throw our civilization back 
into barbarism and put every innocent person 
charged with crime at the mercy of an inflamed 
local public sentiment. 

The sober sense of the people will not coun- 
tenance the uprooting of these ancient land- 
marks approved by the consensus of ages. 

One of these landmarks is the maxim: “Actus 
non facit reum nisi mens sit rea.” (Act and in- 
tent must concur to constitute crime.) Reform- 
ers who desire to live under a _é jurisdiction 
where this maxim does not obtain might find 
the object of their desire among the cannibals 
of New Guinea, who, in their tropical mountain 
fastnesses, have hitherto repelled the advances 
of civilization, and, to-day, if reports 
are to be believed, are executing justice with 
a promptness and a disdain for “technical ob- 
jections,” that would be calculated to make one 
of our modern “reformers” shriek for joy. No 
guilty man ever escapes in New Guinea, and, 
it might be added, very few innocent men, 
either. 

Let’s have done with too many suggestions 
of reform, that strike at fundamental princi- 
ples. Such suggestions will never gain the ap- 
proval of sober-minded members of the profes- 
sion, nor of any reputable representative of the 
legal press. 

A. H. ROBBINS.] 








CORRESPONDENCE. 


AMERICAN PHILOSOPHICAL SOCIETY’S 
PRIZE ESSAY CONTEST. 
Editor Central Law Journal: 

The American Philosophical Society held at 
Philadelphia for promoting useful knowledge 
has the honor to announce that an award of the 
Henry M. Phillips Prize will be made during the 
year 1912; essays for the same to be in the pos- 
session of the society before the first day of 
January, 1912. The subject upon which essays 
are to be furnished by competitors is: 

The treaty-making power of the United 
States, and the methods of its enforcement as 
affecting the Police Powers of the States. 

The essay shall contain not more than one 
hundred thousand words, excluding notes. Such 
notes, if any, should be kept separate as an ap- 
pendix. 

The prize for the crowned essay will Be $2,000 
(two thousand dollars) lawful gold coin of. the 





United States, to be paid as soon as may be 
after the award. 
JAMES T. MITCHELL, 
CRAIG BIDDLE, 
MAYER SULZBERGER, 
Cc. STUART PATTERSON, 
JOSEPH C. FRALEY, 
W W. KEEN, 
Committee on the Henry M. Phillips Prize 
Essay Fund. 
Philadelphia, Pa. 


[The Henry M. Phillips Prize Essay Fund was 
presented to the American Philosophical Society 
held at Philadelphia for promoting useful 
knowledge in honor of her brother, Honorable 
Henry M. Phillips, who was a member of the 
society, by his sister, Miss Emily Phillips, of 
Philadelphia. In furtherance of the wishes of 
the donor, we understand, the society adopted 
the following rules and regulations: 

Competitors for the prize shall affix to their 
essays some motto or name (not the proper name 
of the author, however), and when the essay is 
forwarded to the society it shall be accom- 
panied by a sealed envelope, containing within, 
the proper name of the author, and, on the out- 
side thereof, the motto or name adopted for 
the essay. 

At a stated meeting of the society all essays 
received up to January 1, 1912, will be referred 
to a committee of judges, to consist of five 
persons, who shall be selected by the society 
from nomination of ten persons made by the 
standing committee on the Henry M. Phillips 
Prize Essay Fund. 

Essays may be written in English, French, 
German, Dutch, Italian, Spanish or Latin; but, 
if any language except English, must be ac- 
companied by an English translation of the 
same. 

No treatise or essay shall be entitled to com- 
pete for the prize that has been already pub- 
lished or printed, or for which the author has 
received already any prize, profit, or honor, of 
any nature whatsoever. 

All essays must be typewritten on one side of 
the paper only. 

The literary property of such essay shall be 
in their authors, subject to the right of the 
society to publish the crowned essay in its 
transactions or proceedings, 

All correspondence should be addressed to 
W. W Keen, President, 104 South Fifth street, 
Philadelphia—Editor.] 








HUMOR OF THE LAW. 


—— 


A young gentleman who was undergoing an 
examination for admission before the Supreme 
Court of Montana, was asked the following 
question: 

Q. “What is an easement?” 

A. (After considerable study.) “A laxative 
is an easement.” 

Here is another before the same bar: 

Q. “Define the two degrees of burglary in 
this state.” 

A. “Burglary in the first degree is the break- 
ing into a building, and burglary in the second 
degree is the breaking out of a building.” 
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1. Adverse Possession—Rights of Squatters.— 
A mere squatter or trespasser holding posses- 
sion without claim of title cannot acquire title 
by adverse possession.—Feller v. Lee, Mo., 124 
S. W. 1129. 


2. Appeal—Estoppel to Allege Error.—It is 
immaterial on appeal whether the measure of 
damages adopted below was correct where coun- 
sel for both parties agreed that it was the cor- 
rect measure of damages applicable to the 
facts.—Kelly v. Delaney, 121 N. Y. Supp. 241. 


3. Appeal and Error—Review.—In a suit to re- 
cover land sold under a partition decree, held, 
that the court on appeal cannot disturb the de- 
cree on the ground of minority or coverture 
where thesé questions were not raised in the 
trial court.—Hector v. Mann, Mo., 124 S. W. 
1109. 


4. Attorney and Client—Authority to Compro- 
mise.—Plaintiff’s attorney has no authority to 
compromise with defendant’s attorney or re- 
lease defendant from liability, or to shift his 
liability by contracting with another to assume 
it.—Cullin-MeCurdy Const. Co. v. Vulcan Iron 
Works, Ark., 124 S. W. 1023. 


5. Bailment—Conversion.—Since a casual 
bailee of property has no lien on property for 
storage charges, his refusal to deliver the prop- 
erty until such charges were paid was prima 
facte a conversion thereof.—Alton v. New York 
Taxicab Co., 121 N. Y. Supp. 271. 


6. Bills and Notes—Sale of Stock to Corpo- 
ration.—An officer of a corporation who sold 
his stock to the corporation when the corpora- 
tion was insolvent, cannot claim that he is a 
holder in due course of the notes given in pay- 
ment for the stock, under Negotiable Instru- 
ment Act.—Burke v. Smith, Md., 75 Atl. 114. 





7. Bankruptcey—Conditional Sales.—A reser- 
vation of title in a contract of conditional sale, 
which, although the contract is unrecorded, is 
good as against a bankrupt. is good as against 
his trustee.—York Mfg. Co. v. Brewster, U. S. 
Cc. C. of App. Fifth Circuit, 174 Fed. 566. 


8. Construction Corporation.—A corporation 
held engaged principally in building construc- 
tion, and not in manufacturing, and was there- 
fore not within the bankruptcy act.—Walker 
Roofing & Heating Co. v. Merchant & Evans Co., 
U. S. C. C. of App., Fourth Circuit, 173 Fed. 771: 


9. False Statement In Writing.—Drafts is- 
sued by an employee of a private banker when 
the latter was insolvent and shortly before his 
bankruptcy, on a bank where he had insuffi- 
cient funds to meet them, held not to constitute 
false statements in writing made for the pur- 
pose of obtaining property on credit which 
barred his discharge.—Firestone v. Harvey, U. 
Ss. Cc. C. of App., Sixth Circuit, 174 Fed. 574. 

10. Fraudulent Transfer.—In order that 4a 
transfer by a bankrupt shall be fraudulent 
there must be an intent on the part of the bank- 
rupt to hinder, delay, or defraud creditors, and 
there must also be a want of good faith on the 
part of the transferee.—Van Iderstine v. Na- 
tional Discount Co., U. S. C. C. of App., Second 
Circuit, 174 Fed. 518. 

11. Mortgages.—A mortgage on a_bank- 
rupt’s stock of goods for money loaned at the 
time the mortgage was executed is not invali- 
dated by the bankrupt act.—Simmons y. Greer, 
U. S. Cc. C. of App., Fourth Circuit, 174 Fed. 654. 

12. Preferences.—Transfer of accounts by 
a bankrupt while insolvent in consideration of 
money obtained and used to pay preferred cred- 
itors held not fraudulent.—Van Iderstine v. 
National Discount Co., U. S. C. C. of App., Sec- 
ond Circuit, 174 Fed 518. 

13. Banks and Banking—Making False En- 
tries.—Upon a charge against an officer of a 
national bank of making false entries in the 
books of the bank, it is immaterial whether 
defendant made the entries in person or caused 
them to be made by a clerk or bookkeeper.— 
Morse y. United States, U. S. C. C. of App., Sec- 
ond Circuit, 174 Fed. 539. 

14. Misapplication of Funds.—In a prose- 
cution of an officer of a national bank for mis- 
appropriating its funds, where the transactions 
as shown by the books of the bank were legi- 
timate and proper on their face, the question 
of intent is one for the jury under proper in- 
structions.—Walsh v. United States, U. S. C. C. 
of App., Seventh Circuit, 174 Fed. 615. 

15. Bonds — Formal Requisites. — A bond 
signed by a bonding company alone, may be 
accepted as a compliance with an order requir- 
ing a party to a suit to file a bond to secure a 
payment, but not prescribing its form.—Hudson- 
Fulton Celebration Committee v. Hess, U. §8. 
cc, 2&2 DE KX. ¥., 173 Ped. 797. 

16. Brokers—<Action for Compensation.—In 
an action by a broker for compensation for ob- 
taining a purchaser for defendant’s property, 
evidence held insufficient to show that a letter 
revoking plaintiff’s authority was written in 
bad faith in order to defeat plaintiff’s claim for 
compensation.—Benton v. Brown, Iowa, 124 N. 
W. 815. 

17. Withdrawal of Authority.—An owner 
cannot by withdrawal of authority to find a 
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purchaser affect the agent’s right to a commis- 
sion, where he has found a purchaser, though 
he may not have formally agreed upon the 
terms of sale.—Tilden v. Smith, S. D., 124 N. 
W. 841. 


18. Carriers—Injury to Anima] on Track.— 
Although a mare was a trespasser on a rail- 
road track, if the negligence of the railroad 
company’s employees was the proximate cause 
of her death, the company is liable.—Missouri, 
K. & T. Ry. Co. of Texas v. Byrd, Tex., 124 S. 
W. 993. 

19. Injury to Shipment.—In the absence of 
proof, it will be presumed that an injury to 
goods transported by connecting carriers was 
caused by the last carrier—Gibson & Draughn 








v. Little Rock & H. S.-W. Ry. Co., Ark., 124 
Ss. W. 1033. 
20. Injury to Passenger.—It is not negli- 


gence per se to get on or off a moving train, 
but the question of negligence is for the jury. 
—Missouri Pac. Ry. Co. v. Irvin, Kan., 106 Pac. 
1063. 

21. Notice of Arrival of Goods.—Where a 
carrier is required to give notice of the ar- 
rival of the goods, there is a corresponding 
duty devolving on the consignee to put him- 
self in a position to receive the notice.—St. 
Louis, I. M. & S. Ry. Co. v. Townes, Ark., 124 
S. W. 1036. 

22. Value of Live Stock Carried.—Agreed 
value of horses shipped, so out of harmony 
with actual value as to indicate that the ques- 
tion of value was not in fact considered, held 
not binding.—Berry v. Chicago, M. & St. P. Ry. 
Co., S. D., 124 N. W. 859. 

23. Certiorari—Right to Remedy.—Petition- 
ers for a writ of certiorari who are not parties 
to the record and have no direct legal interest 
in the proceedings complained of cannot main- 
tain the writ——Lord v. County Com’rs for Cum- 
berland County, Me., 75 Atl. 126. 

24. Chattel Mortgages—Power of Sale.—Pow- 
er of sale contained in a chattel mortgage, in 
order to pass title to the purchaser, must be 
strictly followed.—Hutchins-Hanks Coal Co. v. 
Walnut Land & Coal Co., Mo., 124 S. W. 1098. 

25. Constitutional Law—Police Power.—A 
statute, purporting to have been enacted in 
the exercise of the state’s police power, which in 
fact has no real relation to the public health, 
morals or safety, or invades constitutional 
rights, will be held invalid.—Eidge v. City of 
Bessemer, Ala., 51 So. 246. 

26. Regulation of Game.—Statutes regu- 
lating the hunting of game must affect alike all 
persons similarly situated.—Harper v. Galloway, 
Fla., 51 So. 226. 

27. Contracts—Quantum Meruit.—That which 
would make an owner liable on a quantum 
meruit held not necessarily to waive his right 
to recoup damages for the contractor’s breach. 
—R. D. Burnett Cigar Co. v. Art Wall Paper Co., 
Ala., 51 So. 263. 

28. Rescission.— Where rescission of a con- 
tract has been lawfully made, the party not in 
fault may recover the consideration paid and 
necessary expenditures.—King Bros. v. Perfec- 
tion Block Mach. Co., Kan., 106 Pac. 1071. 

29. Contribution—Statutory Provisions.—Un- 
der Rev. Codes, sec. 4499, providing for con- 
tribution between joint-judgment debtors, held 

















that when application is made for an order di- 
recting an execution on a joint judgment 
the court has no authority to.enter judgment 
against a joint debtor for the proportionate part 
of the judgment he should pay,—Dunn vy. stuf- 
flebeam, Idaho, 106 Pac. 1129. 


30. Corporations—Consolidation.—Where a 
corporation transfers all its assets to another, 
receiving in return stock in such other, the 
new corporation held liable to the extent of 
the value of the property acquired for the debts 
of the old.—City of Altoona v. Richardson Gas 
& Oil Co., Kan., 106 Pac. 10235. 


31.——Occupation Tax.—An agent of a tele- 
graph company may be prosecuted for the fail- 
ure of the company to take out a license as 
required by municipal ordinance.—Williams v. 
City of Talladega, Ala., 51 So. 330. 

32. Powers of Directors in Fixing Salaries. 
—A resolution adopted by three directors of a 
corporation, fixing their salaries as officers, held 
not binding on the corporation.—Sturndorf v. 
Samurai Co., 121 N. Y. Supp. 217. 

33. Powers of Officers——Where the presi- 
dent of a corporation has been accustomed to 
borrow money for the corporation without au- 
thority from the directors, the corporation is 
estopped to deny his authority as against one 
who loaned him money for the corporation.— 
Buchwald Delivery & Express Co. of Baltimore 
City v. Hurst, Md., 75 Atl. 111. 

34. Transfer of Assets.—One corporation, 
by securing the assets of another corporation in 
a bona fide manner, does not thereby become 
liable for the debts of the transferring corpora- 
tion.—Spear Mining Co. v. T. J. Shinn & Co., 
Ark., 124 S. W. 1045. 


35. Courts—Presumption as to Jurisdiction.— 
It is to be presumed in favor of a judgment in 
personam on a claim for which liability is con- 
ceded, rendered by a competent court of general 
jurisdiction of another state, that it duly ob- 
tained jurisdiction over defendanit’s person and 
was authorized to enter the judgment.—Coakley 
v. Rickard, 121 N. Y. Supp. 280. 

36. Previous Decision as Controlling.—The 
trial judge is not bound, on the question of the 
statute of limitation, to follow a decision of 
another judge previously made in disposing of 
a demurrer.—Appeal of Bardsley, Conn., 75 
Atl. 141. 

37. Covenants—Damages for Breach.—For a 
breach of covenant of warranty, causing an en- 
tire failure of title, the vendee can recover no 
more than the purchase price, with interest.— 
Allinder v. Bessemer Coal, Iron & Land Co., Ala., 
51 So. 234. 


38. Criminal Evidence—Admissibility.—On a 
trial for robbery, the state held entitled to show 
whether accused wore a wig, and to prove that 
she owned one, and that one was found in her 
home shortly after the crime.—Lewis v. State, 
Ala., 51 So. 308. 


39. Criminal Law—Intent.—The legislature 
may dispense with the necessity of a criminal 
intent in committing an, offense, and punish 
without regard to the mental attitude of the 
doer.—Mills v. State, Fla., 51 So. 278. 

40.—Place of Residence.—There is no prin- 
ciple of constitutional law entitling one to be 
tried for a criminal offense in the district where 
he resides.—Haas vy. Henkel, U. S. S. C., 30 Sup. 
Ct. 249. 
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41. Reputation.—In a prosecution for homi- 
cide, where defendant introduced evidence as 
to his peaceable disposition, evidence in re- 
buttal by the state as to his reputation in other 
ways was prejudicial error.—State v. Frederick- 
son, Kan., 106 Pac. 1061. 

42. Testimony of Accomplice.—At common 
law there was no absolute prohibition against 
the conviction of a person charged with crime 
upon the uncorroborated testimony of an ac- 
complice.—In re Hardenbrook, 121 N. Y. Supp. 
250. 

43. Criminal Trial—<Acts of Co-Defendant.— 
In a prosecution of two for burglary, in the ab- 
sence of evidence of co-operation between them, 
evidence that goods stolen were found in the 
possession of either defendant is not admissible 
against the other.—Love v. State, Tex., 124 
S. W. 932. 

44. Former Jeopardy.—A former acquittal, 
resulting from variance in the name of the per- 
son alleged to have been assaulted, held not to 
constitute jeopardy.—Reynolds v. State, Tex., 
124 S W. 931. 

45. Removal of Prisoner to Another Fed- 
eral District—The prosecution of proceedings 
for removal to another federal district of a per- 
son there charged with an offense against the 
United States held not an unlawful interfer- 
ence with the jurisdiction of a federal court 
for another district, in which an order for re- 
moval of the accused for a similar offense has 
been stayed pending appeal.—Peckham v. Hen- 
kel, U. S. S. C., 30 Sup. Ct. 255. 

46. Curtesy—Estoppel.—A husband and wife 
having executed joint blank deeds to divide 
their real estate, the husband after the wife’s 
death held estopped to claim dower in certain 
property intended to be partitioned to the wife 
and by her conveyed to a trustee.—Manatt v. 
Griffith, Iowa, 124 N. W. 753. 

47. Damages—Agegravation of Unsound Phys- 
ical Condition.—Aggravation of an unsound 
physical condition, caused by the negligent act 
of a defendant, may be considered in ascertain- 
ing the amount of plaintiff's damages.—Haufler 
v. Public Service Ry. Co., N. J., 75 Atl. 163. 

48. Failure to Furnish Materials.—The 
measure of damages for a materialman’s failure 
to furnish materials within a reasonable time is 
the rental value of the building during the de- 
lay.—Leifer Mfg. Co. v. Gross, Ark., 124 S. W. 
1039. 

49.——Liquidated Damages.—Where a contract 
not to engage in a rival business in a particular 
locality within a specified time provides for the 
payment of a stipulated sum on a breach, the 
amount is regarded as liquidated damages, and 
not as a penalty.—Wills v. Forester, Mo., 124 
Ss. W. 1090. 

50.—Mental Anguish.—Mental anguish is 
not a recoverable element of actual damages 
growing out of a mere breach of contract.— 
Birmingham Waterworks Co. v. Vinter, Ala., 
51 So. 356. 

51. Punitive Damages.—A person is with- 
out legal right to punitive damages, and they 
may be affirmatively withheld by the legis- 
lature, so far as impinging rights of property 
is concerned.—Louisville & N. R. Co. v. Street, 
Ala., 51 So. 306. 

52. Death—Distribution Under Statute for 
Wrongful Death.—In an action for wrongful 























death, the statute of the state where the acci- 
dent occurs, and not that of decedent’s domi- 
cile, governs the distribution of the fund.—Bol- 
inger v. Beachman, Kan., 106 Pac. 1094. 

53. . Deeds—Undue Influence.—The law held 
to presume the exercise of undue influence in 
voluntary conveyances, where confidential re- 
lations existed between the parties.—Nelson y. 
Brown, Ala., 51 So. 360. 

54. Dower—Conveyances in Fraud of Wife.— 
A conveyance of land by a man in contempla- 
tion of marriage without the knowledge of his 
intended wife, and with the intention to pre- 
vent her rights of dower and homestead from 
attaching to the lands, is a fraud on her rights, 
against which equity will grant relief.—Nelson 
v. Brown, Ala., 51 So. 360. ‘ 

55. Equity—Cross-Bill.—A cause of action for 
which a cross-complainant would not be entitled 
to file an original bill cannot be enforced by 
cross-bill.—New York & N. J. Water Co. v. Bor- 
ough of North Arlington, N. J., 75 Atl. 177. 

56. Laches.—In an application of the doc- 
trine of laches, equity acts in accordance with 
the analogy furnished by the statute of limita- 
tions.—Fowler vy. Alabama Iron & Steel Co., 
Ala., 51 So. 393. 

57. Estoppel—<Acceptance of Benefits.—A 
party accepting the benefits of a judgment in 
condemnation proceedings held estopped from 
claiming that the judgment is void.—James v. 
City of Seattle, Wash., 106 Pac. 1114. 

58. Acquiescence.—Where plaintiffs ac- 
cepted the proceeds of a partition sale, they 
thereby elected to affirm the sale and were es- 
topped to question it—Hector v. Warren, Mo., 
124 S. W. 1119. 

59. Knowledge.—No equitable estoppel can 
exist where the facts. were known to both 
parties, or where both had the same means of 
ascertaining the truth.—Logan vy. Davis, Iowa, 
124 N. “‘W. 808. 

60. Evidence—Boundaries.—Field notes and 
maps prepared for and used in the general land 
office, held admissible as original evidence.— 
Finberg v. Gilbert, Tex., 124 S. W. 979. 

61. Burden of Proof.—A presumption will 
serve in the place of evidence, but should never 
be placed in the scale to be weighed as evi- 
dence.—Peters vy. Lohr, S. D., 124 N. W. 853. 

62.——Carbon Copies of Contract.—Where a 
contract was type-written, and three carbon 
copies made, there could be no question of pri- 
mary or secondary evidence.—R. D. Burnett Ci- 
gar Co. v. Art Wall Paper Co., Ala., 51 So. 263. 

63. Mailing Letter—Where a notice to 
terminate a contract was properly addressed 
with postage prepaid, and mailed, the presump- 
tion is that it was received.—Kruger v. Brown, 
N. J., 75 Atl. 171. 

64. Presumptions.—Where the law of an- 
other state is material, a mistake concerning 
it is a mistake of fact.—Bolinger v. Beacham, 
Kan., 106 Pac. 1094. 

65. Federal Courts—<Actions by and Against 
Partnership.—A partnership cannot sue or be 
sued in its partnership name in a circuit court 
of the United States without alleging the citi- 
zenship of its individual members.—H. L. Bruett 
& Co. v. F. C. Austin Drainage Excavator Co., 
U. S. Cc. GC, N. D. Ia. 174 Fed. 668 

66. Exemplary Damages.—In the absence 
of express statute, federal courts will exercise 
their own judgment uncontrolled by state deci- 
sions on the question whether a carrier is liable 
for exemplary damages for wanton and oppres- 
sive conduct by a servant towards a passenger. 
Norfolk & P. Traction Co. v. Miller, U. S. C. Cc. 
of App., Fourth Circuit, 174 Fed. 607. 
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67. Fire Insurance—Stipulation Against In- 
cumbrance.—Where a fire policy provided that 
if the property was or became incumbered, it 


-should be void, unless otherwise agreed, the 


subsequent execution of a mortgage thereon 
by the owner without the company’s consent 
avoided the policy.—Moore v. Crandall, Iowa, 
124 N. W. 812. 


68. Frauds, Statute of—Operation and Effect. 
—An oral contract in part to convey realty 
cannot support an action, but it is not a mere 
nullity, and may be available as a factor in or 
to void a defense.—Appeal of Beardsley, Conn., 
75 Atl. 141 


69.——Original Undertaking.—The promise of 
the owner of a building to pay for materials 
furnished solely on his credit if the contractor 
did not, held an original undertaking not within 
the statute of frauds.—tLeifer Mfg. Co. v. 
Gross, Ark., 124 S. W. 1039. 


70.—Sale of Goods.—In an action against 
the purchasers of potatoes, an order for the po- 
tatoes signed by the purchaser cannot be re- 
jected in evidence as conflicting with the stat- 
ute of frauds, as defendants in that action 
would be the parties sought to be charged.— 
Schaefer v .C. W. Whitham & Son, Iowa, 124 
N. W. 763. 

71. Gifts—By Child to Parent.—As it is pre- 
sumed that a child is under the influence of its 
parent, in case of a gift from child to parent, 
the burden of proof is on the parent to show 
that there was no parental duress or influence. 
—Cooley v. Stringfellow, Ala., 51 So. 321. 

72. Delivery.—To constitute a gift there 
must be a delivery of the property with intent 
by the donor to devest himself of title and 
possession.—Wheeler vy. Armstrong, Ala. 51 
So. 268. 

73. Habeas Corpus—Scope of Review.—Mat- 
ters in abatement are not open on habeas corpus 
to test validity of proceeedings to remove to 
another federal district for trial a person 
charged with an offense there against the Unit- 
ed States.—Haas v. Henkel, U. S. 8S. C., 3) Sup. 
Ct. 249. 

74. Indemnity—Joint Wrongdoers. — There 
can be no indemnity as between joint tort- 
feasors unless the one seeking indemnity did 
not join in the commission of the unlawful act, 
and has been made to suffer therefor in dam- 
ages.—City of Georgetown vy. Groff, Ky., 124 
Ss. W. 888 

75. Interstate Commerce—Police Power.— 
State laws, enacted in the exercise of police 
power and remotely affecting interstate com- 
merce, being in aid thereof, may be enforced, 
unless superseded by act of congress, if they 
are reasonable in operation.—Hardwick Farm- 
ers’ Elevator Co. v. Chicago, R. I. & P. Ry. Co., 
Minn., 124 N. W. 819. 

76. ‘What Constitutes.—Merchandise trans- 
ported between two points within the state, 
but carried by a carrier’s lines through a reigh- 
boring state, is interstate commerce.—Hard- 
wick Farmers’ Elevator Co. v. Chicago, R. I. & 
P. Ry. Co., Minn., 124 N. W. 819. 

77. Intoxicating Liquors—Parties in Suit to 
Enjoin.—The omission of a necessary party in 
a suit to enjoin the maintenance of a liquor 
nuisance is not a jurisdictional defect.—Den- 
mead v. Parker, Iowa, 124 N. W. 780 

78. Prohibition Laws.—The -prohibition of 
the manufacture and sale of intoxicating liquors 
is a constitutional exercise of the state’s police 

. City of Bessemer, Ala., 51 So 
246. 


79.——Statute.—The legislature may extend 
the prohibition of a statute regulating the sale 
of liquors to beverages not in fact a 
—Sawyer v. Botti, Iowa, 124 N. W. ry. 

80. Judgment—Collateral Attock. —The right 
to assail a judgment collaterally by proving 
absence of prover proof of service is not avail- 
able.—Merz v. Mehner, Wash., 106 Pac. 1118. 

81. Questions Decided.—A decision of the 
United States Supreme Court held to necessar- 
ily decide that the statute under which a cause 
was removed to a federal circuit court was 
valid so that its invalidity could not be raised 




















on remand to the state court for retrial:—Mc- 
Cabe’s Adm’x. v. Maysville & B. S. R. Co., Ky., 
124 S. W. 892. 

82. Recitals.—A recital in the judgment of 
service on a defendant involves absolute verity 
in a collateral proceeding.—Douglas v. State, 
Tex., 124 S. W. 933. 


83. Landlord and Tenant—Recovery of Pos- 
session.—A landlord dispossessing a tenant for 
default held entitled only to retain so much of 
the denosit by the tenant as would pay the 
rent which had accrued at the time of taking 
possession.—Cunningham, v. Stockon, Kan., 136 
Pac. 1057. 

84. Fdens—Tilegal Sale.—To constitute the 
offense of selling property subject to a statu- 
tory lien, the sale of the property must be 
made by the debtor during the existence of the 
lien.— Mills v. State, Fla., 51 So. 278. 


85. Life Insurance—Incontestability.—An 
agreement in a life policy that it shall be in- 
econtestable except for nonpayment of premiums 
after two years limits all defenses, including 
fraudulent representations as to physica? con- 
dition, except nonpayment of premiums.—Drews 
v. Metropolitan Life Ins. Co., N. J., 75 Atl. 167. 

86. Livery Stable Keepers—Bailments.—A 
contract between a livery stable keeper and 
one who hires a horse and carriage from him 
constitutes a bailment.—Gibson y. Bessemer & 
L. E. R. Co., Pa., 75 Atl. 194. 

87. Mandamus—Conditions Precedent.—Man- 
damus will not issue commanding an inferior 
court or ministerial body to act until it is first 
established by evidence that the court or body 
has been legally requested to act, and that it 
has illegally declined to do so.—State ex rel. 
Abbott v. Adcock, Mo., 124 S. W. 1100. 


88. Master and Servant—Injury to Servant.— 
A master is liable for his negligence resulting 
in injury to a servant, though the negligence 
of a third person concurs in producing the in- 
jurv.—Buchanan & Gilder v. Murayda, Tex., 124 
S. W. 973. 

89.——Servant Lent by Third Person.——Where 
a servant is loaned by his master to another, 
who puts him to work, the other owes him the 
duties due from a master to a servant.—Wy- 
man v. Berry, Me., 75 Atl. 123. 

90. Mines and Minerals—Estates Conveyed. 
—Where a deed of land does not limit the es- 
tate conveyed, it embraces the minerals there- 
under, as well as the surface.—Richards v. Pot- 
ter, Ky., 124 S. W. 850. 

91. Monopolies—Anti-Trust Act.—A coal 
company, mining and selling its coal, is not 
prohibited by Act July 2, 1890, c. 647, from re- 
fusing to sell its coal, or selecting its custom- 
ers, or fixing different prices and different terms 
to different customers.—Union Pacific Coal Co. 
v Tnited States. 1. S. C. C. of App., Eighth Cir- 
cuit, 173 Fed. 737. 

92:°. Foreign Corporations.—A foreign cor- 
poration transacting business in the state vio- 
lating the anti-trust laws may forfeit its rieht 
to do business in the state, or may be prohibit- 
ed from engaging in the illegal practices.— 
State v. International Harvester Co. of America, 
Kan., 106 Pac. 1053. 


93. Mortgages—Foreclosure Proceedings.— 
Any waiver of the mortgagee’s right to mature 
the indebtedness because of noncompliance with 
the terms of the mortgage must be pleaded to 
be available to the mortgagor in an action to 
foreclose.—Moore v. Crandall, Iowa, 124 N. W. 
812. 








94. Municipal Corporations—Defective Streets. 
—Notice to a city councilman that a walk is 
in need of repair is sufficient notice to the 
city.—Weinhardt v. City of New Orleans, La., 
51 So. 286. 

95. Streets.—The right of ownership to the 
center line of a street by an adjoining proper- 
tv owner is subject to the public use expressly 
conferred by the deed of dedication.—Sea Isle 
— Realty Co. v. Sea Isle City, N. J., 75 Atl. 
173. 





96. Negligence—Accident at Railroad Cross- 
ing.—Negligence of bailee of horse and buggy 
held not to be imputed to the owner of the 
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horse se as to prevent him from recovering for 
the horse killed at a railroad crossing.—Gibson 
v. Bessemer & LE. R. Co., Pa., 75 Atl. 194. 

97.——Children.—A person 16 years old is 
bound to use that degree of care which or- 
dinarily prudent persons of his age and intelli- 
gence are accustomed to use.—Wyman Vv. Ber- 
ry, Me., 75 Atl. 123. 

98. Imputed Negligence.—The negligence of 
the driver of an automobile is not imputable 
to an occupant, who is riding as the guest of 
another, and has no control over the movements 





of the car.—Dale v. Denver City Tramway Co.,: 


U. s Cc. C. of App., Eighth Circuit, 173 Fed. 
787. 

99. Pleading.—Negligence may be alleged 
generally, and the facts constituting it need 
not be set out.—Pittsburg, C., C. & St. L. Ry. 
Co. v. Schaub, Ky., 124 S. W. 885. 

100. Res Ipsa Loquitur.—Where__ the 
inference of negligence .tended to establish 
an act of negligence rot pleaded, as well as 
that specifically alleged, the doctrine of res 
ipsa loquitur was inapplicable.—Gulf Pipe Line 
Co. v. Brymer, Tex., 124 S. W. 1007. 

101. New Trial—Grounds.—A second new 
trial for excessive damages should not be 
granted, where the damages are largely with- 
in the discretion of the jury.—Halness v. An- 
derson, Minn., 124 N. W. 770. 

102. Nuisance—Injury as Permanent or Con- 
tinuing.—In suing for damages from a perman- 
ent nuisance, plaintiff may elect whether he 
will treat the injury as permanent or continu- 
ing.—Risher v. Acken Coal Co., Iowa, 124 N. W. 
764. 

103. Parent and Child—Education of Child. 
—Though a father is primarily bound to sup- 
port and educate his children, if he is not able 
to do so, assistance will be granted him from 
their private estate, if any they have.—Cooley 
v. Stringfellow, Ala., 51 So. 321. 

104. Partnership—Sale of Partnership Inter- 
est.—A copartner’s purchase of his copartner’s 
interest in the firm, without informing him of 
the settlement of litigation which materially 
increased the value of the interest sold, held 
a fraud upon the selling partner.—Kelly v. 
Delaney, 121 N. Y. Supp. 241. 

105. Principal and Agent—dAuthority of 
Agent.—Authority of a landlord’s agent to re- 
ceive payments when due held not to authorize 
him to receive payment of rent before it was 
due.—Realty Transfer Co. v. Kimball, 121 N. Y. 
Supp. 279. 

106. Principal and Surety—Discharge of 
Surety.—A surety on a note executed since the 
enactment of the negotiable instruments law is 
primarily liable thereon, and hence _ present- 
ment, demand, protest for nonpayment, and no- 
tiee thereof are not necessary as to him.—Fritts 
v. Kirchdorfer, Ky., 124 S. W. 882. 

107. Ratilroads—Duty Towards Passengers. 
—A railroad company owes no duty to a tres- 
passer on the track except not to injure him 
maliciously or with gross and reckless care- 
lessness.—Chesapeake & O. Ry. Co. v. Hawkins, 
vu. Ss. Cc. Gc of App., Fourth Circuit, 174 Fed. 
597. 

108. Look and Listen Rule.—The law does 
not require one to stop, look and listen before 
crossing a railroad track, but only to exercise 
ordinary care.—Chesapeake & O. Ry. Co. v. 
Hawkins. Ky., 124 S. W. 836. 

109. Persons Working About Cars.—A rail- 
road crew must anticipate the presence of per- 
sons about a car on a private siding not ready 
to be moved, in charge of the shipper, and 
should not bump against it without notice.— 
Pittsburg, C., C. & St. L. Ry. Co. v. Schaub, Ky., 
124 S. W. 885. 

110. Removal of Causes—Diverse Citizenship. 
—A partnership suing as such in a state court 
cannot prevent removal of the cause on the 
ground of diverse citizenship, if its individual 
members are shown by the removal petition to 
be each and all citizens of a different state than 
the defendant.—H. L. Bruett & Co. v. F. C. Aus- 
tin Drainage Excavator Co., U. S. C.. Cc. N. D. 
Iowa, 174 Fed. 668. 

















111. Sales—Transfer of Title—In determin- 
ing whether or not title to personal property 
has passed under a contract of sale, the pri- 
mary consideration is one of intention.—Sno- 
homish Iron Works v. Guhr Lumber Co., Wash., 
106 Pac. 1124. 


112. Specific Performance—Parties Entitled. 
—One of several parties to whom another con- 
tracted to convey land held not entitled to en- 
force specific performance thereof to himself 
alone.—Hammond v. Northwestern Construction 
& Improvement Co., N. D., 124 N. W. 838. 

118. Street Railroads—Injvry to Alighting 
Passengers.—A passenger, incumbered with 
small bundles, who steps from an electric car 
in the dark, while it is slowing up to stop and 
is barely moving, is not guilty of contributory 
negligence as a matter of law.—Birmingham 
Ry., Light & Power Co. v. Girod, Ala., 51 So. 242. 

114.——Operation of Cars.—A motorman ap- 
proaching a crossing on which a wagon was be- 
ine drawn toward the track held under no ereater 
duty to slow up and stop than is the driver of 
the wagon.—McKeon y. Connecticut Co., Conn., 
75 Atl. 139. 

115. Taxation—Exemptions.—Incorporating a 
railway company with power to exercise powers 
and privileges conferred by an earlier act in- 
corporating another railway company does not 
confer immunity from taxation enjoyed by the 
earlier act.—Wright v. Georgia R. & Banking 
Co., U. S. S&S. C., 30 Sup. Ct. 242. 

116. Telegraphs and Telephones—<Accepting 
Message bv Telephone.—A telegraph company, 
after accepting a message by telephone, cannot 
claim that the conditions in its printed forms 


are applicable where it is accustomed to receive ° 


messages in that way.—Gore v. Western Union 
Telegraph Co., Tex., 124 S. W. 977. 

117. Tenancy in Common—Community Estate. 
—Where the survivor holds the community es- 
tate, and does not act in revudiation of the in- 
terests of the heirs of the deceased spouse, the 
holding is as a tenant in common.—Wingo v. 
Rudder, Tex., 124 S. W. 899. 

118. Tender—Excuses for Failure to Make.— 
A tender need not be made if it would not be 
secerted.-—Livieratos v. Commonwealth Security 
Co., Wash., 106 Pac. 1125. 

119. Trede-Marke end Trade-Nameg — In- 
fringement.—A preliminary injunction to re- 
strain alleged unfair competition denied, where 
the article sold by defendant bore a label which 
conformed to an order of court made in a suit 
by complainant against the manufacturer.—So- 
ciete Anonyme, etc., Benedictine v. Hygrade 
Wine Co., U. S. C. C., S. D. N. Y., 173 Fed. 796. 

120. Trial—Order of Proof.—In an action on 
eontract, evidence of defendant’s admission of 
liability was part of plaintiff’s case in chief, and 
may be excluded on rebuttal.—Hathaway v. 
Williams, Me., 75 Atl. 129. 

121. Trusts—Title of Trustee—A deed to a 
grantee as trustee without limitation consti- 
tutes the grantee a trustee of an express trust, 
and the legal title is in him.—Merz v. Mehner, 
Wash., 106 Pac. 1118. 

122. Vendor and Purchaser — Unrecorded 
Deed.—For erantee in anitclaim deed to take 
advantage of statute requiring deeds to be re- 
corded, and defeat title under earlier unrecord- 
ed deed, he must have paid a valuable consid- 
eration.—Morris v. Wicks, Kan., 106 Pac. 1048. 

123. Waters and Water Courses—Discrimina- 
tion in Rates.—If a rate to favored customers 
by a water company is less than the reasonable 
rate, it does not impinge on rights of consumers 
generally.—State v. Birmingham Waterworks 
Co., Ala., 51 So. 354. 

124. Wills—Renunciation by Widow.—Where 
a widow elects to take under the law, the pro- 
visions of the will, where it can be done, will 
be administered as to the other persons.—Fen- 
nell v. Fennell, Kan., 106 Pac. 1038. 

125. Witnesses—Competency.—In an action 
after grantor’s death to set aside transfers of 
stock, the heirs cannot testify as to conversa- 
tions with the grantor to show lack of capacity 
or undue influence.—Bannon v. P. Bannon Sewer 
Pipe Co., Ky., 124 S. W. 843. ~ 

















